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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 29th day of April, 1993

JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-13017
V.

GUY HAM LTON JONES, JR

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

The respondent, acting pro se,' has appeal ed fromthe oral
initial decision issued by Adm nistrative Law Judge WIlliamR
Mul lins at the conclusion of a hearing held in this case on March

24, 1993.% In that decision the |aw judge upheld the

! Respondent is an attorney licensed to practice in the
state of Arkansas.

2 Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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Adm ni strator's energency order suspendi ng respondent's private
pilot certificate until such tinme as he conplies with the
Adm nistrator's request that he present his pilot |ogbook for
i nspection pursuant to 14 C.F.R 61.51(d).?

Respondent does not dispute that he has failed to provide
his pilot |ogbook to the FAA in response to repeated requests
from FAA avi ation safety inspectors that he present that |ogbook
for inspection. (See Exhibits A-1 through A-8.)* However, he
mai ntains that his refusal is justified by his assertion of his
privil ege against self-incrimnation under the Fifth Amendnent of
the U S. Constitution. Respondent clainms that he will conply
with the FAA's request if he is granted "use inmunity or other
immunity to preclude the use of pilot |logs and records for any

crimnal proceeding.” (App. Br. at 6.)

® Section 61.51(d) provides, in pertinent part:
8§ 61.51 Pilot |ogbooks.

(d) Presentation of |ogbook. (1) A pilot nust present his
| ogbook (or other record required by this section) for
I nspection upon reasonabl e request by the Adm nistrator, an
aut hori zed representative of the National Transportation
Safety Board, or any State or |ocal |aw enforcenent officer.

* The FAA's original request, dated Decenber 29, 1992, was
precipitated by a controller's report that on Decenber 27 an
aircraft (later revealed to be registered to respondent) had
operated out of G eenwood-Leflore County Airport, G eenwood,

M ssi ssippi, at night, during instrunent mneteorol ogical
conditions w thout an appropriate clearance, and w t hout
operation of the required position lights. (See Exhibit A-1.)
When he was questioned by an FAA inspector as to whether he was
the pilot in command of the subject flight, respondent refused to
answer, citing his Fifth Amendnent privilege against self-
incrimnation and the existence of a crimnal investigation into
the sane incident. (Tr. 32.)
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Respondent apparently believes that he is the subject of
ongoi ng investigations by the United States Custons Service
and/or the Arkansas State Police into potential crimnal
violations regarding drug trafficking, illegal aircraft
regi stration, and operation of an aircraft w thout required
navi gation and anti-collision lights. (Tr. 58-9; App. Br. at 5,
7, 16.) The | aw judge precluded respondent from presenting
evidence on this point, stating that he would assune for the
pur pose of his decision that respondent was indeed under crim nal
investigation. (Tr. 16, 19.) The | aw judge concl uded that, even
assum ng the exi stence of such an investigation, the Fifth
Amendnent coul d not excuse respondent's failure to provide his
pil ot | ogbook pursuant to section 61.51(d). He held that, under

our decision in Admnistrator v. Weinstein, NTSB O der No. EA-

3675 (1992), the Adm nistrator has an "absolute right" to review
respondent's | ogbook, so long as his request is reasonable. (Tr.
15, 16, 75, 79.) W agree.

In Weinstein at 5, we held that a request for | ogbooks
pursuant to section 61.51(d) nust be honored so | ong as the
request itself is nade in a reasonable manner, "in the sense that
conpl i ance presents no undue or inappropriate burden.”

Respondent has not shown how, and i ndeed does not even argue
that, conpliance with the Adm nistrator's requests to inspect his
pil ot | ogbook woul d cause himto be burdened or inconvenienced in

any way. Accordingly, we hold that the Adm nistrator's requests
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were reasonable within the meaning of section 61.51(d).”

To the extent that respondent's argunent (that he need not
conply with section 61.51(d) because to do so would violate his
Fifth Anmendnent right against self-incrimnation) can be read as
a challenge to the constitutionality of that regulation or of its
application to respondent in this case, it is well-established
that the Board has no authority or jurisdiction over such
chal l enges.® W note, however, that there is a w del y-recognized
exception to the Fifth Amendnent privil ege agai nst self-
incrimnation for records which are required by law to be kept.’

Respondent does not deny that his pilot |ogbook is such a
record. (See Tr. 12, 57.) Indeed, as we nmade clear in Winstein
at 6, persons nmaking entries in pilot |ogbooks can have no
legitimate expectation that those entries will be protected from

public disclosure in light of the presentation requirenent of

> As in Winstein, we also believe that the event which
precipitated the Togbook request (in this case the incident
i nvol ving respondent's aircraft on Decenber 27, 1992) provided
adequate and reasonable justification for that request. But we
reaf firmour holding that the Adm nistrator need not offer any
justification as to "why he wants or should be permtted to see
the I ogbooks . . . he is authorized to revi ew under [a]
regul ation[] that inpose[s] no restrictions related to his
notives." 1d. at 4-5.

® Administrator v. Ewing, 1 NTSB 1192, 1194 (1971) (Board
has no authority to pass on reasonabl eness or validity of FAA
regul ations); Adm nistrator v. Boardman, NTSB Order No. EA-3523
at 10 (1992) (Board lacks authority to rule on constitutional
validity of regulations pronulgated by the Adm nistrator); Watson
v. NTSB, 513 F.2d 1081, 1082 (9th Cr. 1975) (NTSB does not have
jurisdiction over challenges to FAA regul ati ons of general
application).

" See cases digested at U.S.C. A Const. Arend. 5, Self-
I ncrimnation, Note 422.



section 61.51(d).?

In sum we conclude that the Adm nistrator's requests to
vi ew respondent's pilot |og book were reasonabl e, and
respondent's refusal to conply with those requests constitutes a
continuing violation of section 61.51(d) which cannot be excused
by his assertion of Fifth Amendnent rights.

ACCORDI NGY, IT I S ORDERED THAT:
1. Respondent's appeal is denied; and
2. The initial decision upholding the Adm nistrator's energency

order of suspension is affirmed.®

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

8 This is not to say that the Fifth Arendnent privilege
agai nst self-incrimnation has no place at all in our
adm ni strative proceedings. As was recognized in Roach v. NTSB,
804 F.2d 1147, 1151 (10th G r. 1986), under appropriate
circunstances a witness sworn to testify at a hearing may assert
the privilege in response to individual questions which m ght
incrimnate himin future crimnal proceedings.

° Respondent's Mtion for InterimRelief, requesting return
of his pilot privileges during the pendency of his appeal to the
Board and any eventual appeal to a Court of Appeals, is denied.
The Board has no authority to stay the effectiveness of the
Adm nistrator's energency order. See 49 U S.C. 1429(a).



